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: UNITED STATES OF AMERICA VE FIMO TOYAMA 
Review of the Staff Judes sdvoente 


1,. The attashed record of trig] of Fuseo Toyaes ot Yokohama, Japan, 
from £5 March 1946 to 28 March 1946, by a Militery Commission appointed by 
paragreph 1, Special Orders Mmmber 76,. Headquarters Eighth Army, deted 22 
March 1946, heaving been referred to the Staff Judge Advocate, this review 
dis submitted to the Commanding General, Fighth drmy. 







NAME » Fuseo Toyame 
AGEs, Thirtyeone (31) 
RESIISNCE: Aichi Erefecture, Chita County, Arim teu-c) 
: Cokan, Minami, No. 188 (R 60) 
MARITAL BTATUS: x Married, two children 
RELATIVES: Rot shorn 
EDUCATION: Not shown 
OCCUPATION: Maker of cotton weaving machines (R 60) 
i MILITARY SERVICE: Served in Japanese Army in Chine and wound 


ed there (Ex,. 8), 





Changs: Violation cf the lews and Gustars NS, G Yeu 
of war between A August 1944 and 1 Fentem 

ber 1945 in viciuity Negoya Area PY Cemp 

2eB Navumi,, Aichi~ken, Honshu, Japan, as 

guard serving wih Armed Forces of Japen 

by coomitting cruel and brutal atrocities 

and other offenses against American P¥s,. 


Sp is Luring July 1945 brutally deat and NG. G Yeu 
mistreat Aviation Grdance Vechanic 1/c 

Doyle Wo. Waguoner thereby contributing to 

death of Waggoner on 17 July 1945. 
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. Legily 
Bp 2e In June 1945 brutally beat M. Owens NG. G. oxcapt Yea 
and EK, J. White end require themto atend at for words "and 
ettentton naked in front of guard house for did thereafter 
% hours,. . require then to 


etand at attention 
naked, im front of 


trentyefour (24) 
noure’, of the 
excepted words NG, 


Spec... 58 During the winter of 1944-45 brutally MG G Yea 
beat William J. Alien and force Allen to lick with . 
his tongue ths place where Allen had urinated 


Spec. 4 2 Brutally deat and club Welter P,. Holt NG G Yes 
with a. stiek during June 1945... 


Spec. 5: Between 4 Auge bh and 1 Sept &5 beot NG Ge. except Yea 
mistreat and abuses certain American Ys, fer words "niatraat 
and abuee"® subsatic 

tuting therefor the 
words* and migtreat", 
Of the exeepted words 
NG,. of the abstituted 
wordm G, 


Sentence of Commissions CHL far 30 year &.. 
Maximum legai DPunishnent : Leath. 





3e EVIDENE 
@. For the Frosegution.. Accused Fuseo Toyama served as a civilian 
gard atteched to the Army (Gungold) of Yonin (rank) or 2/c, guerding prisoners 
of wor et Nearumi 2-2 Camp from 7 January 194), to 20 September 1945 (A 60, 68, Fx 
38). - 


On 36 June 1945, Aviation Ordnance Machanic Ist ClassDoyle We Vaggoner, U.S. 
Navy, who was a large man end suffered more from shorteges of food thet the 
average prisoners, went into the kitehen under cover of durkness for food. He 
wes trapred toere, and to avoid discovery hid in some meta on overhead rafters 
while the Japanese acoured the surrounding countryside, aearehing for hin as an 
escapee. Searing capture, he cut Ris thront in a suicide attempt. The blood 
dripping on the kitehen floor revealed his hiding place. Aa punishment he was 
Pleced in front of the guard house without food @ mater for three days with ~ 
his hendstied behing him and his knses tied together, beaten into insensidility 
tumerous times with eticka, clubs, and fists, forced to urinate and have his 
bowel. movemente in his bound, torsanied, exposed, unkempt condition (¥x 2, 55 6, 
Te 85 Ge 1Ce 1, 12). The licks centered aroung his face (Kx 27) which was 
awollen twice the normal sine (Fx 13) end he was tovmented by lexge numbers of 
mosquitoes end flees which could be seen om his orma,. faze, head and ankles 
(Ex 5, 23).. It was cold end rainy and Waggoner worked himself under some near- 
by shelter (Ex 30) where the Pleas were worse and he becems hysterical end 
began to seear at the Japeneme (Ex 30). Fech time he spoke o Jojzneso would 
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boat him agein (Fx 30), After four days of this, he was releseed, permitted 

to bathe, and placed in the querd house in acliteary confinement on a few cunces 
of water and a few tablespoons of rice per day. ‘There had been on trial or 
sentenee imposed on Aegsoner prior tothe beatings, After about 17 Gaye, two 
other prisoners sew Waggoner lying on the floor in delirun, *Qyit 
benting me" and ssking for water (Ex 90). Waggoner died on July 17th (Ex 2). 
Accused, who ses nicknamed "Snag* or "Sung Tooth’ because of some missing teeth, 
beat and kicked Waggoner uhile Waggoner was tied up ocutaide the guard house 

(Bx 55 by Sp Go 13, M%, 27). “Accused beat Waggoner unmercifully" (Ex 7), 
Accused "took a leading part in the beating of Waggoner" (Ex 9),. 


M, Owens, © civiiian employed by ‘Army" mebasine, and, Fimer J. White, USN 
were besten for attempting to get scue soap and of into camp from Nagoye , 
Locomotive Fectory, where they worked, They were beaten with heavy clubs and 
kept in front of the guard house naked for a dey without food and water. 
Oven's arm was brokea by the becting,. and wes atill ine cast at the tine of 
liberation (Ex 3, 9, 11, 2h, 26, 95). Accused took part in the actual bestings 
of Owen and White (Fx 3, 2), 2h» 35), though the Camp Commandant and Lt. Ckada, 
were responsible for the beatings, nd one of tie Japanese officers broke Owen's 
arn, 


Corporal Willian J, Allen, Air Corps, having asked accused for and been 
denied permiasion to urinate while ewaiting transportation to a factory to work, 
wae forced to urinate due to kidmsy trouble, and urinated on the side of a wall 
when the guard wean!® looking (Ex 4, 32, 32). This was reported to accused the 
next day (Fx 51, 32) who threatened mess punishuant unless the person reaponsi« 
ble disclosed his identity. Allen stepped out and accepted responsibility. Fe 
wes slapped and beaten by accused and forced to get dom: on hie hands and knees 
end lick the spot for several minutes where he hed urivuated the previous dey 
(Ex 51, 32). : 


in June 1945 Sergeant Walter <,. Holt found soya beans stuck in the walls 
of @ box ear while unloading soreap iron (Ex 25),. He picked ea small tag full of 
them out of the crevices and tied them to his leg, but they were discovered 
when he was seerched, and accused bet him with a atick (Ex 25). Ae & result 
of the beating, Holt's nose and mouth bled profusely, and hieright eye was 
cloned (Fx 25). 


On other occasions accused best, mistreated, ad abused other prisoners 
€ war (lite 22, 336 36). Accused kicked one prisoner in the face when he was 
knowcked down (Ex 22), 


Accused wee 12] @iring the months of June ang July 1945, for a period of 
about one meek to twn dys (FR 42, 43). 


be Yor the Defenses Accused took the stand in his ow behel?, aad 
ale produced other witnesses. ie attempted a partial alibi, hy offering 
evidence thet ke was sick curing the Wegner beatings,and tht during August 
17h he wes building en air raid shelter at the howe of Colonel Otake (45, 
hOs, 479, 67). The wife of eccused testified thet accused romined avey from 
work to rest because of his illness from 15 June 1945 to 31 July 1545_ and that 
he wes at home all of thst time (RF £7). Accuged's wife remembered gccused being 
Called to the camp at the time of “eggoner's reported excaze (2 56). Accused 
admitted thet he. helped tie Waggoner up, but denied that he struck “a ggonar 
(R 63).. Accused denied beating Osens and “White (R 65), but adaltted that Allen 
had licked the mot urinated upon (R 65), aceused cleiming that this resulted 
fron Allen's wiaunders tending accused's motions, end that accused told dllen to 
stop when he sew what jllen wes doing (R 66). Accused testified that he 
did not know Holt or recall the soya been ates ling incident (R 66), bul adnitted 
that he struck seeral prisoners with his open bend (R 66), Accused testified 
to numeroun acts of kindness done by him to nrisonars, such es giving than 
Gigsrettes and food (R 67), but admitted that he was sentenced to two days 
confinement for misconduct at the cemp in striking a prisoner (R 67, 68, 76). 
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he OPIRZG 


she record is legally mifficient to sustein the findingsand sentence 
of the comalssion, The commission was constituted by reper authority and 
had jurisdiction of the offense and of the aceused. The action of the ccmmisssion 
in overrnling the metion of defense to strike -specificagion 5 on the ground 
thet i¢ wae too vogue and indefinite to apprise the accused of the offense 
with which he was being charged (R45), wee legal and jroper. Defense contended 
that the specification @id not conform to the rules ieid down in the Manuel fer 
CourtasMartial, U.S. Army 1928. It does comply with the ScAP "Regulations 
Governing the Trisis of Accused Wer: Crimingls* ¢ Lecember 1946, Since the 
Gefense was furnished, cricr to tral, with copies of all: written evidence 
intwoduced by the prosecution, the accused was duly apprised in adwnee net 
Guly vfthe Cherges acnmingt him, but of the evidence which would be weed to 
austein those cher ges, ' 


The Gefense Objection to the edmisaion of ex perte affidavits in exidence 
wae properly overruled, as auch evidence is expressly admissible vnder pere- 
waph 5 (a) (2) (e), SCAP Reguia tions Governing tae Trials of Ascused War 
Criminais, 5 December 1915. This SCAP rule is leglend in accordance with 
established practice in Military Cammission triaiss. Application of Yamashite 
66 8 Ct. 340; Ex parte Yuirin 317 U.S. 1, 63 8 Ct,. 25 Fairman, The Law of 


the Defense motion to strike the affidavits on the ground of insuffictent 
identification of the accused was likewise properly overruled. The Commission 
hed accused in person before it, and sieted in open hesring that the eyidence, 
coupled with identification of the accused in open court, was sufficient in 
identifying the acaused as the person referred to inthe effidavits., The 
Commission, ss the trier of the facts, was in the best Position to judgs the 
eufficiensy of the identificotion of accused, and ite finding on identification, 
based in pert on the physical presence of the aceused before the Cammission, 
should not be disturbed on reviow. 


The Defense objection to the admission in evidence of the official 
ccumunications, between the United States Government and the Japanese Covarnuent 
transnitted by telegraph thrceugh the Swiss Government after the otubresk of 
hostilities,. was likewise properly overruled... Thia is the usual manner of 
exchange of diplomatic messaves between warring states in prigoner of war 
matters.. The evidence wee relevent. The form of the sgreanent is immaterial. 
Eriggs, Tne Law of Nations: Cases, (aquuents, end Notes, pe h06—h1]1,. The 
Pffocos; actopm pf tie Ka'amese Government in diplomatic matters bound every 
Japaneas citizen. It ia not the duty of foreign powers dealing with Jazan +o 
inform the Jajenese people of the international obligations of the Japanese. 
Under international lew each governuput is ablignted to inform itsowm citizens 
of the duties owned by {t and ther under intetie- tional obligations. 


The 2rosecution introduced ample evidence, a anissible under SCAP Re guia tions 
Governing the Triala of Accuced “ar Criminals, to sustain the findings of the 
Commission. While the eccused stoutly cenied the charger, md introduced 
consideruble evidence in an effort tc show that he wes absent from the cemp 

_ through iilnese or other causes during the time of the elleged beatings, the : 
Conmicsiou, as the fect finding tribunal, resolved thoze conflicte in the evidence 
and its findings should not be disturbed. The prosecution, by the overwhelming 
BYeponderanae of the evideme, established the participation of accused in the 
fatel besting of the injured vrisoner Yaggener. While acqused was a mere guard 
and was not the responsible officer in curge, the evidence does not show that 
he acted under orders in beating prisoners, On the contrary, the evidence shows 
that accused was reprimanded and sentenced by the camp officiala to tro deys 
imprisonment for uneutroriged beating of a prioner on one occasion, and that 
he took fhe lead in tenting Taggoner, end be t him urmercifully. ‘this ie ne case 
Of unwilling eets done on compuleion from higher authority, but e omce of an 
interior in rank exercising individual initiative in mistrestuent of Acaricen 
peisonera of war, Accused showed Bhat he recognised the illege] nature of his 
acts, in keeping from other guard a)] knowledge of his treatment of Allen when 
he made Alien lick the mot urinated upon (R 65), 


PURL: https://www.legal-tools.org/dod 


s 








There ere no errors or irre gilaritiegs which injuricusly effect any 
subatantisl right of the accused, ‘There is no evidence that accused waa not 
sare at the time the alleged acts were ctumitted and et the time of trial. 


5+ BRCCMANDATION, 


, ,. Tere were no partitions and letters of clemency in the record, end 
no recdumandstions for clemency by eny member of the Coamission. There is no 
evidence in the record about accused's charecter, other then his testimony that 
he gave prt of his om retion of tobacco and food to prisoners. 


The commission sentenced the accused to confinenent et hart labor for > 
thirty years. The sentente is legal.. 


"While accused wae @ mere guerd with no ccamend responsibility, the 
evidence showed that he wes the scle initistor of the degrading mistreatment 
of Allen, thet he beat practically all the prksoners in camp (Ex 8) end thst 
ke was one of the leading men and aggressive beaters of Waggoner, who died in 
the guard houses after teetings end sterveticn. There is nething to indicate 
that clemency ehoule be extended to the accused. It is therefore recomended 
that tue sentence de approved. ‘The Sugame Prison, Tokyo, Honshu, Jajan is the 
eppropriste place of confinement,. ~ 


6. ACTTos. 


4 form of action designed to carry this recamandation into effect ie 
attached herete. 


Sse ce a chat mcr ita Sear 
2 RALPH W, YARBR OUGH 4 


Lt. Col,. JAGD- 
Assiatant Steff Judge 
Advocate 


I ooncur.. 


ALLAN Ke BROUNE 
Lt,. Col.. JAGD 
Army Judge Advocate we 
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-e READQUARIEAS BIGHTH ARMY — 
“United States Amy 
APO 343 


Yokonsmi, Japan 
May, 196. 


in the foregoing case of Fuseo tye the Sentence 
is approved and will be duly executed.. The Sugano Friam, 
Tokyo, Honshu, Japan, or elsewhere as the Supreme Coumander 


for the Allfed Powers, or cther proper esuthority, my direct, 
is designated es the place of confinement. 


Re be FICHELEFRGER 
Lieutenant Generel, U.S. Army 


Commanding. 


Ste 
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